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Compensatory Mitigation

 Driven by the Clean Water Act:
 “to restore and maintain the chemical, physical, 

and biological integrity of the Nation’s waters.”
 Impacts to jurisdictional waters should be 

avoided and minimized first.
 If impacts are unavoidable, compensatory 

mitigation allows for the replacement of lost 
resources to compensate for the impacts.

 Process is regulated by the US Army Corps of 
Engineers, but many other regulatory 
agencies are often involved as well.



Compensatory Mitigation

Typically 3 types of mitigation 
delivery methods:

 Permittee Responsible
 In-lieu Fee
 Mitigation Banking



Compensatory Mitigation

 Permittee Responsible -
 Permit applicant is responsible for providing 

acceptable mitigation, and carries all liabilities.
 Mitigation may be provided “on-site” or “off-

site.”
 Permit applicant typically hires a consultant (or 

uses in-house staff) on a fee-for-service basis.
 Used to be the most prevalent method.
 Critics will say that the historic quality of the 

work has been lacking, and no coordination 
between different permit applicants.



Compensatory Mitigation

 Mitigation Banking -
 Permit applicant buys credits from a mitigation 

bank.
 Most common example is that the applicant 

buys credits from a third-party “banker.”
 Some entities have established their own banks 

for their own use, and/or to generate revenues.
 Prevalent in some states, absent in others.



Compensatory Mitigation

 In-lieu Fee -
 Permit applicant makes a payment to the in-lieu 

fee program, proportional to the amount of 
mitigation they need to provide.

 In-lieu fee program takes all requirements and 
liabilities for providing the needed mitigation.

 Original intent was to pool mitigation resources 
to provide better projects.

 Some programs have been criticized for poor 
use of accumulated funding, and lacking 
standards.



The “New” Federal Guidelines

 Released in 2008.
 Meant to “level the 

playing field.”
 Standards and 

requirements have been 
raised.

 Emphasis on replacement 
of functions and best 
available science.

 Watershed approaches.



The “New” Federal Guidelines

Hierarchy of preference 
given in rules:
 Mitigation Banking
 In-Lieu Fee
 Permittee Responsible w/ 

watershed approach
 Permittee Responsible, 

on-site and/or in-kind
 Permittee Responsible, 

off-site and/or out-of-kind



The “New” Federal Guidelines

 Corps’ approach to implementing the guidelines 
has been varied, to say the least.

 Each District charts its own path.
 Most Corps Districts have released or are working 

on new SOP’s that establish the local rules.
 Functional assessment methodologies vary by District.
 Level of detail provided varies greatly.



Implications of the 2008 Guidelines

 Mitigation banking is becoming much more 
prevalent, but has been somewhat slow because of 
delay in Corps policies of how the 2008 guidelines 
will be implemented.

 Banking will continue to grow in the years to come 
as more Corps SOPs are established.

 In-lieu fee programs are still functioning and being 
used, but many have had to update their policies 
and guidelines to be compliant with Federal Rule.



Current Status of Mitigation Banking

 USACE Ft. Worth District has seen drastic increase in bank 
proposals since 2008.
 Currently reviewing ~ 35 in their district

 USACE Galveston District has seen drastic increase in 
bank proposals since 2008.
 Currently reviewing ~ 15 in their district

 Released guidance in December 2008, June 2011, August 2012, 
and October 2013 establishing SOPs.

 Once there is a bank online locally, that will become the USACE 
preferred mitigation method.
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Current Status of Mitigation Banking
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Current Mitigation Availability

 In watersheds where limited banks are available, 
credit price inflation can occur (supply and 
demand).
Recently -
 $600 - 700 per LF in TX
 - $900 - $1500 per stream credit in Fort Worth
 - Wetland availability in Fort Worth
 - $225 - $300 per stream credit in Galveston
 - $ per Wetland FCU for different iHGM in Galveston
 - No SOP in Tulsa or LA

 $900 - $1,000 per LF in northern VA 
 In comparison, $200 - $400 per LF not uncommon for in-lieu fee 

programs across the country.



Mitigation Strategies

Be prepared and have a plan that addressed 
these key pieces:

 Evaluate your needs.
 Set your goals.
 Evaluate the options.
 Implement a strategy. 



Mitigation Strategies
 Can’t hit the target if you can’t see the target.
 New rules put strong preference on getting 

mitigation in the ground ahead of impacts.  To do 
that, you have to be able to predict your impacts 
several years in advance.

 Create a database of potential mitigation needs, 
organized by watershed/basin.
 Include type of resource being impacted, watershed, 

amount of impact, and expected schedule.
 Keep it dynamic – database should be updated as new 

information becomes available.

1.  Evaluate your Needs



Mitigation Strategies

1.  Evaluate Your Needs

 Avoidance and minimization is always step one. 
 Consider new approaches to reduce mitigation 

needs.



Mitigation Strategies

 Providing mitigation for regulatory compliance is 
a primary goal.

 Other considerations:
 Reducing liabilities
 Managing long-term costs
 Reducing headaches
 Potential sale of mitigation to others
 Environmental stewardship
 Positive PR

2.  Set Your Goals



Mitigation Strategies

 We’ve talked about the primary delivery options 
already today – banking, in-lieu fee, permittee
responsible.

 Each has its positives and negatives.

3.  Evaluate the Options



Mitigation Strategies

3.  Evaluate the Options

Delivery Method Positives Negatives

Private Mitigation 
Banking

Simple
No Liabilities

Favored by Agencies

Probably Higher Costs
Availability

In-lieu Fee Simple
Cost-effective
No Liabilities

Availability

Permittee Responsible Cost-effective
Tailored to Needs

High Headache Factor
Least Favored by Agencies

From these available option, how do we accentuate the 
positives and reduce the negatives?



Mitigation Strategies

3.  Evaluate the Options

 Incentivize the development of banks in needed areas, or
 Develop your own mitigation banks.
 Better control of costs.
 Take control of location and availability.
 Several procurement methods available:

– Fee for service (pay as you go)
– Turn-key (fixed price for delivering bank credits)
– Full delivery (open call to any interested parties – “bring us what 

you have”)

Delivery Method Positives Negatives

Private Mitigation 
Banking

Simple
No Liabilities

Favored by Agencies

Probably Higher Costs
Availability



Mitigation Strategies

3.  Evaluate the Options

 Discuss opportunities with in-lieu fee programs to give 
them advance notice of their mitigation needs.

 Will only be effective in areas with in-lieu fee programs.

Delivery Method Positives Negatives

In-lieu Fee Simple
Cost-effective
No Liabilities

Availability



Mitigation Strategies

3.  Evaluate the Options

 Should probably not place a lot of long-term emphasis on 
this model – falling out of favor with agencies.

 May be most appropriate for upcoming needs (before 
banks can get established with credits for sale).

 Will need to focus more on watershed approach and 
justification.

 A mitigation bank that is partially developed can often be 
completed as permittee responsible.

 Examples of PRM developed by DOT

Delivery Method Positives Negatives

Permittee Responsible Cost-effective High Headache Factor
Least Favored by Agencies



Mitigation Strategies

 An effective strategy may involve components of 
each of the methods discussed.
 For short-term needs, permittee responsible may be 

only viable option.   
 Longer term, pressure will increase to use mitigation 

banks and/or updated in-lieu fee programs.  Speed 
will depend greatly on the Corps.

 Spending time to develop goals and strategies now 
will pay off in the long run.

4.  Implement a Strategy
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