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Environmental Considerations When Acquiring Right-of-Way Early 

HB 2646 
Amends Transportation Code, Section 202.112(a): 
“(a) The commission may acquire real property or an 
 interest in real property or purchase an option to 
 acquire real property for possible use in or in 
 connection with a transportation facility before: 
 (1)  a final decision has been made as to   
  whether the transportation facility will be  
  located on that property; or 
 (2) environmental clearance has been issued for  
  the transportation facility by the appropriate  
  federal or state authority.” 
 

2 



Environmental Considerations When Acquiring Right-of-Way Early 

For more information on this topic from the perspective 
of TxDOT’s ROW Division: 

 “Best Practices for Advanced Acquisition–  
HB 2646 and Beyond” 

–Randy Ward, J.D., Right of Way Division, TxDOT 

–Darby Venza, J.D., Right of Way Division, TxDOT 

–Wednesday, October 11, 8:30 – 9:00 a.m. 

–Rudder Forum 
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Environmental Considerations When Acquiring Right-of-Way Early 

What’s the purpose of environmental review in the first 
place? 

Council on Environmental Quality (CEQ): 

“… to help public officials make decisions that are 
based on understanding of environmental 
consequences …”   
40 C.F.R. §1500.1(c) 
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Environmental Considerations When Acquiring Right-of-Way Early 

What’s the purpose of environmental review in the first 
place? 

TxDOT: 

“…making sound decisions based on a balanced 
consideration of transportation needs and of social, 
economic and environmental impacts of proposed 
transportation improvements…”   
43 T.A.C. §2.2 

 

 

 

 

 

 

5 



Environmental Considerations When Acquiring Right-of-Way Early 

Multiple federal courts have found that NEPA is violated 
when an agency makes an “irreversible and irretrievable 
commitment of resources” prior to completing the 
environmental review. 

So how, then, can we acquire ROW early on a federally 
funded project? 
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Environmental Considerations When Acquiring Right-of-Way Early 

Because Congress has said it’s okay: 

“A State may carry out, at the expense of the State, 
acquisitions of interests in real property for a project 
before completion of the review process required for the 
project under the National Environmental Policy Act of 
1969 (42 U.S.C. 4321 et seq.) without affecting 
subsequent approvals required for the project by the 
State or any Federal agency.”   
23 U.S.C. §108(c)(1) 
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Environmental Considerations When Acquiring Right-of-Way Early 

But, there are some conditions: 

–Property lawfully obtained by the State agency 

–Property not subject to Section 4(f) 

–Uniform Act complied with 

–Title VI of the Civil Rights Act of 1994 complied with 

–“Did not influence environmental review process” 
FHWA rule at 23 C.F.R. §710.501(c)(1)-(5),  
“Advance Acquisition of Right-of-Way” 
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Environmental Considerations When Acquiring Right-of-Way Early 

But that’s not all, there’s another important condition 
from a different FHWA rule: 

“Any State-funded early acquisition for a Federal-aid 
highway project where there will not be Federal-aid 
highway credit or reimbursement for the early 
acquisition is subject to the limitations described in the 
CEQ regulations at 40 C.F.R. 1506.1 and other 
applicable Federal requirements.” 
FHWA rule at 23 C.F.R. §771.113, “Timing of Administration Activities” 
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Environmental Considerations When Acquiring Right-of-Way Early 

CEQ rule: 

Until an agency issues a ROD, “no action concerning the 
proposal shall be taken which would: 

(1) Have an adverse environmental impact; or 

(2) Limit the choice of reasonable activities.” 
CEQ rule at 40 C.F.R. §1506.1(a),  
“Limitations on actions during NEPA process” 
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Environmental Considerations When Acquiring Right-of-Way Early 

IMPORTANT REMINDER 

 

If you acquire early, that does not mean you can 
undertake construction activities early.   

So no demolition, site preparation, or other activities. 

The FHWA rules allow early acquisition, and that’s it. 
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Environmental Considerations When Acquiring Right-of-Way Early 

TxDOT rules: 

No influence on environmental decision 

 Property is not protected by Chapter 26 of the Texas 
Parks and Wildlife Code 

Due diligence report required 

No relocations 
43 T.A.C. 2.131, “Advance Acquisition of Right-of-Way” 
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Environmental Considerations When Acquiring Right-of-Way Early 

What to do about “no relocations” prohibition? 

No such prohibition in Texas Transportation Code  

 FHWA rules imply that relocations are okay (23 C.F.R. 
§710.501(c)(5)) 

But what about CEQ rule about limitations on actions 
during NEPA process?  

 “… no action concerning the proposal shall be taken 
which would … [h]ave an adverse environmental 
impact …” 

CEQ rule at 40 C.F.R. §1506.1(a) 
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Environmental Considerations When Acquiring Right-of-Way Early 

What about advance acquisition by a local government? 
 
 They can acquire early if they have funding and 

authority 
 All of the above still applies, except: 

–no due diligence report is required (unless title is 
transferring to TxDOT early) 

–not subject to “no relocations” prohibition (unless 
title is transferring to TxDOT early) 

Need Uniform Act compliance letter  
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Environmental Considerations When Acquiring Right-of-Way Early 

 

 

 

Patrick.Lee@txdot.gov 

(512) 416-2358 
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