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OVERVIEW OF USACE MITIGATION 
APPROACHES AND STRATEGIES 
 

1 

File Name 

Presenter
Presentation Notes
Using data from RIBITS I’m going to provide a very brief characterization of 3rd party mitigation nationally with a focus on governmental use of 3rd party compensation & then characterize urban 3rd party mitigation.



DISCUSSION OUTLINE 

– Final Mitigation Rule 2008 
– Mitigation Banks by Single-Users and DOTs 
– Advance Permittee-Responsible Mitigation (APRM) 
– Advantages and Disadvantages 

 



2008 MITIGATION RULE - GOALS 

• Sustainability 
• Equivalent standards 

• not “when” but “how” 
• Sequencing – still avoid 

and minimize first 
• Use of best available 

science 
• NRC recommendations 

• Predictability and 
efficiency 

• Public participation 

 

Presenter
Presentation Notes
For many years, concerns have been raised regarding the effectiveness of compensatory mitigation at offsetting permitted losses. In 1999, EPA and the Corps asked the National Research Council to evaluate the effectiveness of compensatory mitigation. The NRC’s landmark study was published in 2001 and provided the federal and state resource agencies with over 2 dozen recommendations regarding how to improve compensation.In addition to concerns regarding the effectiveness of compensation, concerns have also been raised regarding whether the agencies hold each of these three mechanisms to the same set of standards.  Mitigation bankers have argued (and rightly so) that they are consistently held to higher administrative and ecological standards than the other two forms of compensation – creating an unlevel and unfair playing field among competing compensation providers.In response to these concerns, in 2003 Congress called for the development of equivalent standards for the use of all three types of compensation. This directive was part of the National Defense Authorization Act for 2004.  The Corps and EPA published a proposed rule in the Federal Register in March 2006.  We received over 12,000 comment letters on the proposed rule.  After carefully analyzing these comments and making necessary revisions, we published a Final rule in April 2008.It became effective as of June 9, 2008 for new permit applications submitted to the Corps



MITIGATION DEFINED 

What is compensatory mitigation? 
• The restoration, establishment, enhancement, and/or preservation of 

aquatic resources to offset unavoidable impacts to waters of the United 
States 

Restoration (Re-establishment and Rehabilitation) 
• Returning natural or historic functions to a degraded or former 

resource 
Establishment (creation) 

• Manipulate an upland site to develop an 
aquatic resource 

Enhancement 
• Manipulate existing resource to 

increase one or more specific function 
Preservation 

• Remove a threat to an existing aquatic 
resource 

 
*Preferably in conjunction with restoration and 
other methods 

Presenter
Presentation Notes
Preservation - Consider resources’ contribution to the ecological sustainability of the watershed5 required criteria for preservation – Important physical, chemical, or biological functions for watershedContributes to the ecological sustainability of the watershed (use appropriate quantitative assessment tools where available)Appropriate & practicableUnder threat of destruction/adverse modificationPermanently protectedPreservation should generally be done in conjunction with restoration, establishment and/or enhancement (to avoid a net loss of function/area), unless the sole use of preservation is supported by a watershed-based analysis. If preservation as sole source then higher ratios. 



MITIGATION APPROACHES 
How is compensatory mitigation provided? 

– 3rd Party Mitigation 
• Mitigation banks 
• In-lieu fee programs 

– Permittee-responsible mitigation (including Advance PRM) 
Mitigation bank 

– Commercial entity (Private for-profit) or a single user (TxDot) 
– One or more large compensatory mitigation sites 
– Permittees obtain credits from sponsor  
– Sponsor assumes responsibility for providing mitigation 
– Corps has no oversight over bank expenditures 

In-lieu fee program 
– Government or non-profit natural resource management entity 
– Collects fees to do larger compensatory mitigation projects 
– Fees often received before securing/implementing mitigation 
– Typically multiple project sites over the life of the program 
– Sponsor assumes responsibility for providing mitigation 
– Corps reviews accounting including revenues & expenditures 

 

Presenter
Presentation Notes
(note: Permittees can also be the sponsor for single-user banks)There are some basic differences between MBs and ILFs. Generally, there are more constraints on ILFs. For example, MBs can be sponsored by a public or private entity although they are more often private for-profit entities. ILFs must have a government or non-profit sponsor. MB sites are secured and restoration or other mitigation activities have started in advance of credit sales (debits). Banks can have a single site or multiple project sites, and the Corps has no oversight over bank finances.ILFs typically collect fees through advance credit sales meaning typically prior to a restoration site being identified, secured, and restoration activities designed. ILFs can collect fees for up to 3 years prior to implementing mitigation activities at a site. This results in a time lag in compensating for authorized impacts. ILFs typically have multiple project sites based on the location and the impact types. The Corps approves each project site similar to a MB site, but just later in the process. And the Corps, and other members of the Interagency Review Team (or IRT) reviews financial accounting procedures (i.e. fees collected and how much is spent on each site, on administrative tasks, or put into long term management account, etc.).Mitigation banks:Public or private sponsorBank site secured/mitigation activities initiated in advance of debitsSingle or multiple project sitesCorps has no oversight over bank expenditures



PREFERENCE HIERARCHY FOR 
COMPENSATION (332.3(B)) 

1. Mitigation bank credits 
2. In-lieu fee program credits 
3. Permittee-responsible mitigation under a watershed 

approach 
4. On-site and/or in-kind permittee-responsible mitigation 
5. Off-site and/or out-of-kind permittee-responsible 

mitigation 
 

*Consider what is “environmentally preferable” [332.3(a)(1)] 
 
*Also consider likelihood of success, risk, uncertainty, and temporal loss* 

Presenter
Presentation Notes
Why hierarchy? Reduce risk and uncertainty, as well as temporal losses.Banks tend to involve larger more ecologically valuable parcels than PRM	More rigorous analysis of bank proposals than PRM/ILF to date	Requires ID of sites in advance 	Specific planning, & investment	Providing mitigation & associated fns in advance of impacts - better serves NNLFocus on Environmentally preferable & offset impacted functionsSame considerations may override preferenceFor example - ILF has available credits from implementing project		or PRM restoring an outstanding resource based on rigorous scientific & technical analysisDE has flexibility to determine what is environmentally preferable. Can deviate from hierarchy for instance if cost of bank credits is excessive.



TYPE AND LOCATION OF MITIGATION  
Should be within same watershed as impact AND 
where most likely to replace lost functions  
    Watershed Approach 

• Consider: 
– Historic losses 
– Habitat diversity 
– Connectivity 
– Land use trends 
– Compatibility with adjacent uses 
 

• Marine resources 
• Coastal watersheds 
• Risks to aviation 

 

Presenter
Presentation Notes
Mit Rule outlines the parameters for determining the type and location of compensatory mitigation, including the application of the watershed approach, ecological considerations and land use considerations. When compensating for impacts to marine resources, the location of the compensatory mitigation site should be chosen to replace lost functions and services within the same marine ecological system (e.g., reef complex, littoral drift cell). Compensation for impacts to aquatic resources in coastal watersheds (watersheds that include a tidal water body) should also be located in a coastal watershed where practicable. Compensatory mitigation projects should not be located where they will increase risks to aviation by attracting wildlife to areas where aircraft-wildlife strikes may occur (e.g., near airports). 



8 All Bank Sites Approved 2008-2017 

Presenter
Presentation Notes
837 bank sites – red icons are sold-out/closed sitesTotal of 60 sold-out and 777 operational
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Presenter
Presentation Notes
This map shows 263 DOT-Sponsored Mitigation Banks in RIBITS. This is likely a slight underestimate as some data may not have been entered by Districts. Of these 263 Total; 188 are Approved, 13 are Pending, and 61 are Sold-Out.There are NO ILF DOT-Sponsored Mitigation Sites



10 Single-User Bank Service Areas (12/31/2017) 

RIBITS Data 

Presenter
Presentation Notes
RIBITS depicts service areas for a total of 814 mitigation banks approved in this period serving all or part of 40 states662 were commercial, 152 or 19% were single user (DOTs, local government, DOD etc.) banks
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Presenter
Presentation Notes
Debits of bank credits – through this period was usually in excess of 2500 transactions/year. Debits from single user banks make up 16% of all debitsSo credit withdrawals from single users were similar (if a bit smaller) than might be expected from acreage of banks or numberUsed transactions rather than credits – credit methodologies & numbers vary considerably from district to district so # transactions better gauge



 

1. Draft Prospectus 

2. Prospectus 

3. Draft instrument 

4. Final instrument 

THIRD-PARTY 
INSTRUMENT 
DEVELOPMENT 
PROCESS 332.8(d) 

Presenter
Presentation Notes
The timeline from the Mitigation Rule illustrates the review process for bank/ILF instruments within four phases and associated documents. The first phase is the optional Draft Prospectus, then the Prospectus, Draft Instrument, and Final Instrument. Each phase has a defined timeframe in the Rule.  We’re going to dive into the content of the documents within each phase.The timelines established in the Rule are for the public and interagency review and ensure that when bank/ILF sponsors are well-prepared, organized, and responsive, the three required phases should not exceed 225 days. It is important to note that these are non-consecutive days because it does not include the time when the documents are under development or when IRT and public comments are being addressed by the bank or ILF sponsor.Extension of deadlines:  Deadlines in the instrument review process may be extended by the Corps if compliance with other laws (e.g., ESA) or consultation with tribes is required or if the sponsor fails to provide requested and/or necessary information in a timely manner.



PROSPECTUS CONTENTS      

Banks and ILFs): 
1. Objectives 
2. How the Bank or ILF program will be 

established and operated 
3. Proposed service area 
4. Need and technical feasibility 
5. Ownership arrangements 
6. Qualifications 

Banks must also include: 
7. Ecological suitability 
8. Assurance of sufficient water rights 

ILFs must also include: 
7. Compensation planning framework 
8. Description of ILF program account 

 

332.8(D)(2) 

Presenter
Presentation Notes
The Prospectus provides a summary of information regarding bank or ILF at sufficient level of detail to support informed IRT and public comment. These requirements are found in the Rule and include 8 components:The first 6 are:(i) The objectives of the proposed mitigation bank or in-lieu fee program.(ii) How the mitigation bank or in-lieu fee program will be established and operated.(iii) The proposed service area.(iv) The general need for and technical feasibility of the proposed mitigation bank or in-lieu fee program.(v) The proposed ownership arrangements and long-term management strategy for the mitigation bank or in-lieu fee project sites.(vi) The qualifications of the sponsor to successfully complete the type(s) of mitigation project(s) proposed, including information describing any past such activities by the sponsor. For a proposed mitigation bank, the prospectus must also address:Ecological suitability of the site to achieve the objectives of the bank, incl. physical, chemical, & biological characteristics of the site and how that site will support the planned types of aquatic resources and functions.Assurance of sufficient water rights to support long-term sustainability of the mitigation bank.For a proposed in-lieu fee program, the prospectus must also include:The compensation planning framework, which will be used to select, secure, and implement aquatic resource compensatory mitigation activities. The compensation planning framework is discussed in greater detail at 33 CFR 332.8(c).A description of the in-lieu fee program account.  The in-lieu fee program account is the repository for all fees collected from permittees, earnings, and interests received by the in-lieu fee program from operation as a method of compensatory mitigation.  The establishment, operation, and use of the program account is discussed in greater detail at 33 CFR 332.8(i).



ILF - COMPENSATION PLANNING FRAMEWORK (CPF) 

Objective: a mechanism to identify sites that meet aquatic 
resource needs in the watershed  

 
• Application of the 

Watershed 
Approach 
 

• Guides selecting, 
securing, and 
implementing 
compensatory 
mitigation projects 

Presenter
Presentation Notes
The Compensation Planning Framework (CPF) is a tool for strategic selection of mitigation projectsThese 10 components are required as part of compensation planning frameworkCompensation planning framework Is in prospectus AND instrumentUsed to select mitigation projectsMust support watershed approachProjects must be consistent with frameworkThis is the embodiment of a watershed approach to project site selection. Each program service area needs to be addressed in it.Components:Service area (watershed-based)Analysis of historic aquatic resource loss and current conditionThreats to aquatic resourcesHow threats are addressedAquatic resource goals and objectivesPrioritize mitigation projectsUse of preservationDescription of stakeholder involvementLong-term protection and managementEvaluation and reporting 



INSTRUMENT CONTENT COMPARISON 

Bank & ILF 
1. Service Area 
2. Accounting procedures 
3. Provision stating legal 

liability 
4. Default and closure 

provisions 
5. Reporting protocols 
6. “Other information 

deemed necessary by 
DE” 

 

ILF only  
7. Compensation Planning 

Framework 
8. Advance credits 
9. Fee schedule 
10.Method for determining fees 

and credits 
11.Description of in-lieu fee 

program account 

 
Bank only  
7. Mitigation plans addressing 

the 12 required elements  
8. Credit release schedule 

 

Presenter
Presentation Notes
Summary/Review of MB vs. ILF content.The key points here are that bank & ILF instruments require many of the same elements in the instruments themselves.  One major difference is that mitigation plans addressing the 12 required elements are required for mitigation banking instruments. Some of those 12 mitigation plan elements may be addressed through provisions of the bank instrument. For in-lieu fee programs (and additional sites for umbrella mitigation banks), the mitigation plans (with the 12 required elements) are required to get in-lieu fee projects approved. As we reviewed, there are elements in the ILF program instruments that are not part of bank instrumentsRecall that one additional “element” may be required = “any other information deemed necessary by the district engineer”. For ILFs - two additional elements may be included in the draft or final instrument; if not included in the draft instrument, they must be included in the project specific mitigation plan(s). §332.8(u)(2)-(3).



MITIGATION PLAN REQUIREMENTS     
         
        332.4(C) 
1. Objectives 
2. Site Selection 
3. Site Protection Instrument 
4. Baseline Information 
5. Determination of Credits 
6. Mitigation Work Plan 
7. Maintenance Plan 
8. Performance Standards 
9. Monitoring Requirements 
10. Long-Term Management Plan 
11. Adaptive Management Plan 
12. Financial Assurances 

No permit issued for bank/ILF project until relevant aspects of plan determined.    
       332.8(j) & (k) 

Presenter
Presentation Notes
The components of a mitigation plan are discussed in detail in Modules 37.1 through 37.16



INSTRUMENT MODIFICATIONS 

Modifications include: 
– Umbrella bank sites  
– In-lieu fee project sites 
– Site expansion  
– New credit types  

 
Streamlined process 

– Changes based on adaptive management 
– Changes in credit release schedules 
– Changes district engineer determines are not significant 
– DE determines the proposed modification in “not significant” 
– 30 day IRT Review Period 

Presenter
Presentation Notes
Modifications to the instrument are required for approval of site-specific mitigation plans (restoration plans) for Umbrella Banks and ILFs. They are also required for expanding a site for any of the third party instruments (MBs, ILFs, or Umbrella) and for adding credit types not approved in the Instrument previously. Streamlined process for “miner” modifications to an instrument are likely for adaptive management actions, changes to a credit release schedule, or….love these “catch all buckets”, when the DE determines the changes are not significant. This provides the Districts with a lot of flexibility. 



ADVANCE PERMITTEE-RESPONSIBLE 
MITIGATION (APRM) 

• A form of PRM (33CFR332.2) 

• Mitigation occurs in advance of authorized impacts 
• Permittee retains responsibility and risk 
• Mitigation credits used by same entity (not sold) 
• Mitigation Rule notes consolidating mitigation may be 

environmentally preferable for linear projects, versus 
implementing numerous small mitigation projects near 
impact sites 

Presenter
Presentation Notes
2008 Mitigation Rule



SEATTLE DISTRICT’S GUIDE, 2012 

• Corps Seattle District and WA State Departments of Ecology, Fish and  
Wildlife, and Transportation 

• Allows for advance mitigation and concurrent mitigation 
• Applicant provides similar information required for mitigation plan 

and mitigation bank review 
• Consider the watershed/region 
• Mitigation credit release schedule 
• Credit/debit tracking ledger 
• Geographic use area (“service area”) 

• Applicant must show APRM is environmentally preferable 
• Applicant must track credit use (ledger, maps) 

Presenter
Presentation Notes
2012 Interagency Regulatory Guide, Advance Permittee-Responsible Mitigation by the Seattle District as a useful guide for how this has been implemented elsewhere.The bottom line is the permittee remain responsible/liable for fulfilling compensatory mitigation requirements.  In implementing potential compensatory mitigation in advance, the applicant/permittee is not able to skip the avoidance or minimization steps in the “mitigation sequence”; nor is the Corps agreeing that compensatory mitigation implemented in advance will be approved by the Corps to address the compensatory mitigation required for permitted impacts to waters of the U.S.  This is the case even if the Corps issues a separate permit (e.g., NWP 27, RGP 41) to implement potential compensatory mitigation in advance of regulated impacts for a project application under current (or future) review.The 2008 Mitigation Rule includes a preference for MBs and ILFs, for reasons discussed (less risk/more expected certainty of success), but it is also clear the same factors supporting MBs and ILFs can support particular PRM cases involving outstanding resources; the key is that it is environmentally preferable.



EX: I-5 NORTH COAST CORRIDOR 

• TransNet funds (tax dollars collected by SANDAG) 
• Collaboration among SANDAG, Caltrans,  RWQCB, CDFW, CCC and 

cities  
• “Umbrella Mitigation Plan" 

• Resources Enhancement and Mitigation Plan (REMP)  
• 27 miles, 6 lagoon systems, and many coastal watersheds 
• Integrates multiple modes of transportation, enhances coastal access 
• Seeks to protect and enhance natural resources in the NCC/coastal zone 

• Strategic identification of compensatory mitigation opportunities 
• Addresses unavoidable resource impacts  
• Intended to exceed traditional ratio-based mitigation (proactive rather than 

reactive mitigation approach that considers coastal region & affected 
watersheds) 

• REMP Working Group operates similar to IRT, regular meetings 

Presenter
Presentation Notes
Money and willingness and commitment to working together over a long period of time is critical – which are also key to completing any large-scale, long-term planning and permitting effort, such as a SAMP.REMP – Resource Enhancement and Mitigation Program based on the CCC PWP/TREP.The PWP/TREP planning area = service area.



EX: I-5 NORTH COAST CORRIDOR 

 
 
 

• REMP – is the overarching “Umbrella Mitigation Plan” 
• Includes all 12 required elements (33 CFR § 332.4(c)) 
• Service area covers the coastal areas of all watersheds along the 

27 mile corridor. 
• Templates or processes for site-specific Mitigation Plans;  

protection instruments; LTMPs;  financial assurances;  and the 
credit/debit tracking ledger 

• Actual mitigation site approval takes time (some risk to Caltrans) 
• Permittee (Caltrans) retains mitigation responsibility, unless 

officially transfers mitigation to another entity through Assignment 
& Assumption Agreement. In this case, SANDAG has agreed to take 
on the mitigation requirements because they hold the funds. 
 
 
 
 
 

Presenter
Presentation Notes
With PRM, as noted, it is not necessary to have mitigation credits available for purchase/use at the time of permit issuance, as would be needed with MB; just need an approved HMMP in the case of an SIP.  The REMP is our overarching HMMP – addresses the 12 elements.  Site-specific HMMPs are being reviewed and approved, but more flexibility on the timing of those.



SERVICE AREA 



ADVANTAGES & DISADVANTAGES:  
PROJECT BY PROJECT VS. 
PROGRAMMATIC 

Advantages  Disadvantages 

Mitigation Bank 

Established process 

Banked credits 

Highest on hierarchy 

Transfer of Responsibility (for commercial, 
not single-user) 

Upfront workload to evaluate long-term 
mitigation needs 

Single site and service area 

May be limited credit types 

Upfront funding 

Umbrella Bank + 
Individual Sites 

Formalize approval process for future sites 

Larger Service Area(s) 

Multiple sites and credit types 

Upfront planning and costs 

Individual sites go through full process 
unless otherwise specified 

Upfront workload to evaluate long-term 
mitigation needs 

Upfront funding 

ILF + Individual 
Sites 

Advance credits 

Multiple sites and service areas 

Limited upfront costs 

Not collecting fees 

No DOT-sponsored ILFs 

IRT oversight of financials 

Advance Permittee-
Responsible 
Mitigation 

Reduce Temporal Loss & Mitigation Ratios  

Early ID & Evaluation of Impacts, 
Avoidance & Minimization  

Early ID of Opportunities, and 
Compensatory Mitigation Options 

Increase Planning and Permitting  

Efficiencies (Proactive vs. Reactive) 

Upfront workload to evaluate long-term 
mitigation needs 

Must demonstrate Environmentally 
Preferable, Lower on Hierarchy 

At Own Risk – No Guarantee Accepted for 
each permitting project 

Mitigation credits CANNOT be sold 

APPROACH COMPARISON 

Presenter
Presentation Notes
They still have to demonstrate avoidance and minimization of impacts (may not skip to compensatory mitigation step).  Also, must not be contrary to the public interest.  Most of the same steps are followed for APRM compared to establishing a MB or ILF program.  However, with PRM, credits do not have to be available for purchase/use when the permit is issued (just need approved mitigation plan in an SIP case or conceptual mitigation plan in a GP case).  In addition, for mitigation projects at sites with multiple property owners, it can be easier in PRM (just need an access easement) compared to getting multiple property owners to agree to an LTMP and liability, with the legal MB or ILF instrument going with the property owners.  Similar to MB and ILF, there is a lot of upfront workload in these APRM cases.  Can result in similar benefits to a SAMP. 



IF YOU HAVE FUTURE 
QUESTIONS 

Corps HQ: Sarah Wingert or David Olson 
– sarah.e.wingert@usace.army.mil 
– david.b.olson@usace.army.mil  

Corps IWR: Michelle Lee Mattson 
– michelle.l.mattson@usace.army.mil 

EPA HQ: Palmer Hough  
– hough.palmer@epa.gov 

EPA HQ: RIBITS Website for Bank/ILF Tracking: 
– https://ribits.usace.army.mil 

EPA Compensatory Mitigation Website: 
– https://www.epa.gov/cwa-404/compensatory-mitigation 

THANK YOU! 
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