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Withdrawals of Mitigation Policy
 On July 30, USFWS  published notices in the Federal Register 

withdrawing the agency’s general Mitigation Policy and the Endangered 
Species Act Compensatory Mitigation Policy.  

 Both of these policies were published just before the change in 
Administration, and established the agency’s goals of “no net loss” and 
“net conservation gain.”

 USFWS withdrew both policies, largely relying on the fact that the 
conservation goals established by the mitigation policies raise 
Constitutional takings issues.

 Withdrawal of general mitigation policy: 
https://www.federalregister.gov/documents/2018/07/30/2018-16172/us-
fish-and-wildlife-service-mitigation-policy

 Withdrawal of ESA compensatory mitigation policy: 
https://www.federalregister.gov/documents/2018/07/30/2018-
16171/endangered-and-threatened-wildlife-and-plants-endangered-
species-act-compensatory-mitigation-policy



ESA Regulatory Reform Proposals
 On July 25, USFWS and NMFS announced proposed 

changes to regulations governing the following:
– Interagency consultations under section 7 of the ESA (USFWS 

and NMFS) (https://www.regulations.gov/document?D=FWS-
HQ-ES-2018-0009-0001)  If finalized, would add an option for 
programmatic consultations, would require USFWS and NMFS 
to consider critical habitat as a whole when conducting 
destruction/adverse mod analysis, and would allow USFWS and 
NMFS to fully adopt a federal agency’s consultation initiation 
package.  

– Listing, delisting, and critical habitat designation (USFWS and 
NMFS)  (https://www.regulations.gov/document?D=FWS-HQ-
ES-2018-0006-0001) If finalized, would remove “delisting where 
original listing was in error,” and would place higher priority on 
designating occupied habitat as critical (as opposed to 
unoccupied habitat).

– 4(d) rules (USFWS only) 
(https://www.regulations.gov/document?D=FWS-HQ-ES-2018-
0007-0001) If finalized, would withdraw the blanket 4d rule that 
currently prohibits take of most species listed as threatened.



Migratory Bird Treaty Act
 Unlawful “by any means or in any manner, to…take…any 

migratory bird”
 Circuits are split as to whether MBTA “take” applies to 

unintentional or incidental “takes.”
 Dueling Solicitor’s opinions 

– M-37041 “Incidental Take Prohibited under the Migratory Bird 
Treaty Act” (Jan. 10, 2017)

– M-37050 “The Migratory Bird Treaty Act Does Not Prohibit 
Incidental Take” (Dec. 22, 2017)

 USFWS issues “Guidance on the Recent M-Opinion 
Affecting the Migratory Bird Treaty Act” stating that take 
prohibitions apply only where “purpose of an action is to 
take migratory birds, their eggs, or nests.” (April 11, 2018)
 Former Deputy Secretary of the Interior, Lynn Scarlett, and 

others delivered letter to Secretary of the Interior Ryan 
Zinke expressing concern over M-37050 and requesting 
Zinke convene a bipartisan group of experts to find 
consensus and recommend a path forward.



Hot Off the Press

 Six states (NY, CA, IL, MD, MA, NJ, NM, and 
OR) have sued DOI over Opinion M-37050
 Allegations include: DOI implementation of M-

37050 is final agency action; implementation 
will harm states’ ability to protect migratory 
birds, and failure to protect birds will result in 
harm to recreational, aesthetic, economic, and 
environmental interests of the states.



DOI NEPA Guidance
 Likely does not apply to most TxDOT projects
 EIS — Must conclude no later than 365 days from 

issuance of NOI. No longer than 150 pages. 
(https://www.fws.gov/environmental-
justice/pdfs/additional_direction_for_implementing_so_335
5.pdf) 
 EA — Should be no more than 75 pages. Should be 

completed within 180 calendar days of the 
“commencement date,” which is defined as the date on 
which an agency receives a completed application from a 
project proponent, receives or obtains sufficient information 
to analyze the proposed action, publishes a Notice of 
Proposed Rulemaking in the Federal Register, or internally 
determines to pursue action planning. 
(https://www.doi.gov/sites/doi.gov/files/uploads/so_3355_a
dditional_direction_on_eas_08.06.2018.pdf) 



5th Circuit Decision 
re Fath v. TxDOT

Held: District Court did not err in finding 
that TxDOT complied with NEPA in 
planning three highway projects in Austin. 
TxDOT did not violate NEPA by analyzing 

environmental impacts separately for each 
of the three projects. 
TxDOT did not violate NEPA in limiting the 

scope of cumulative impacts concerning 
MoPac Intersections.



Other TxDOT Litigation
 SH 31 (Case No. 3:18-cv-576, Bar J-B Co., Inc. et al. v. 

TxDOT et al., in the United States District Court for the 
Northern District of Texas)

– Plaintiffs are a group of landowners attempting to negotiate a 
higher price. Threatened environmental litigation if their price 
was not paid.

– Plaintiffs threw out the kitchen sink, including claims of NEPA, 
ESA, and Clean Water Act (CWA) violations. Among other 
things, plaintiffs claimed that TxDOT violated the CWA by not 
obtaining individual section 404 permits and providing mitigation 
for crossings of WOTUS that would not occur until later phases 
that are many years down the road, if at all. 

– District court (N.D.) denied plaintiffs’ application for preliminary 
injunction on May 15, 2018. Plaintiffs filed motion to reconsider 
on June 6, 2018. Court denied the motion to reconsider on July 
11, 2018.

– Plaintiffs have made an interlocutory appeal to the Fifth Circuit 
concerning the district court’s denial of the application for 
preliminary injunction.



Other TxDOT Litigation
MoPac Intersections (Case No. 1:16-cv-876, 

Center for Biological Diversity et al. v. TxDOT et 
al. in the United States District Court for the 
Western District of Texas)

– Plaintiffs (CBD and SOSA) allege USFWS violated 
APA by not requiring formal consultation on 
GCWAs and karst invertebrates and that TxDOT 
violated APA by making “not likely to adversely 
affect” determinations.

– Parties currently engaging in motions practice, 
which will run through December 2018. Hearing 
currently scheduled for January 23, 2019 at 9:30 
before Judge Lee Yeakel.



2015 WOTUS Rule Reinstated
 In 2015, the Obama administration expanded the definition 

of WOTUS to include, among other things, seasonal 
streams, [insert more info] (2015 Rule)
 The 2015 Rule was challenged on multiple fronts, and 

those challenges were consolidated in the Sixth Circuit.
 Sixth Circuit ruled it had original jurisdiction over the 2015 

Rule cases and issued a nationwide stay. 
 At the time the Sixth Circuit issued the nationwide stay, the 

district court of North Dakota had issued preliminary 
injunction against the 2015 Rule effective in 13 states. As a 
result of the Sixth Circuit stay, the district court cases were 
stayed or administratively closed.
 In January 2018, SCOTUS ruled the Circuit Courts did not 

have original jurisdiction and that challenges must continue 
at the district court level.



2015 WOTUS Rule Reinstated (con’t.)
 February 2017, President Trump issued Executive Order 13778, 

directing EPA Administrator Scott Pruitt to publish for notice and 
comment a proposed rule rescinding the 2015 Rule (the 
Suspension Rule). 

 February 2018, Suspension Rule was published, and effectively 
delayed the 2015 Rule for two years, until 2020. In the interim, 
the 1980s regulation governing WOTUS definition would remain 
in effect.

 ENGOs sued the Trump administration the day the Suspension 
Rule took effect, alleging multiple deficiencies under the APA

 On August 16, 2018, a South Carolina district court sided with the 
ENGOs, finding that the Trump administration failed to seek 
public comment on the substance of the Suspension Rule or 
implications of delaying the 2015 Rule by two years.

 As a result, the 2015 Rule is now in effect for 26 states, including 
Texas.

 The U.S. District Court for the Southern District of Texas also is 
considering legal challenges to the 2015 Rule.
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