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Introduction

• Section 1304 of the FAST Act, Efficient Environmental 

Reviews for Project Decisionmaking, makes several 

changes to procedural requirements of the environmental 

review process, amending 23 U.S.C. 139

• The FAST Act was enacted on December 4, 2015, at 

which time these changes became effective. 
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Changes to 23 U.S.C. 139

Environmental Reviews for Project 

Roles, Responsibilities, Decision making
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Lead Agency and Participating Agency Role

• NEW REQUIREMENT: The lead agency “to consider and 

respond to comments received from participating 

agencies on matters within the special expertise or 

jurisdiction of those agencies.” 

• NEW REQUIREMENT: Identify participating agencies for 

an environmental impact statement (EIS) no later than 45 

days after the publication date of the notice of intent (NOI) 

to prepare an EIS and for the initiation of an 

environmental assessment (EA) where the Section 139 

review process has been determined to apply. 
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Lead Agency and Participating Agency Role

NEW REQUIREMENT: A participating agency must: 

• Provide comments, responses, studies, or methodologies on those 

areas within the area of special expertise or jurisdiction of the 

agency. 

• Use the environmental review process to address any 

environmental issues of concern to the agency.
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Single NEPA Document

• Further streamlines the requirements for the use of a single 

NEPA document to the maximum extent practicable and 

consistent with Federal law, all Federal permits and reviews for 

a project should rely on a single environmental document 

prepared under NEPA, under the leadership of the FHWA. 

• FHWA must develop an environmental document sufficient to 

satisfy the requirements for any Federal approval, action, or 

permit required for the project. 

• Participating agencies must cooperate with FHWA and provide 

timely information to help the lead agency develop a single 

environmental document. 23 U.S.C. 139(d)(8).
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Project Initiation 

Amends 23 U.S.C. 139(e) by adding:

• Creates a review and response process role for FHWA 

Division Offices when a project is initiated. Now, the 

Federal lead agency has to determine whether to initiate 

the Section 139 environmental review process (including 

project readiness)
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Project Initiation
Review and Response of Project Initiation Application

FHWA must provide a written response to the project 

sponsor no later than 45 days after the date on which it 

receives a project initiation notice.

The written response must either: 

1. Concur with the determination to initiate the environmental 

review process 

2. Decline the application with an explanation for that decision; or

3. Request additional information necessary to initiate the Section 

139 environmental review process. 23 U.S.C. 139(e)(3). 

8



Environmental Checklist

FHWA, in consultation with participating agencies, must 

develop, as appropriate, a checklist to help the project 

sponsor(s) identify potential natural, cultural, and historic 

resources in the project area. 23 U.S.C. 139(e)(5). 

Purposes of the Checklist:

• Identify agencies and organizations that can provide 

information about the resources;

• Develop the information needed to determine the range of 

alternatives; and 

• Improve interagency collaboration to help expedite the 

permitting process.
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Alternative Analysis & 

Participating Agencies

• Participating agencies receiving an opportunity for 

involvement in determining the range of alternatives must 

limit the comments of the agency to the subject matter 

areas within the agency’s area of special expertise or 

jurisdiction, to the maximum extent practicable and 

consistent with applicable law. 

• If a participating agency declines to participate in the 

development of the purpose and need and range of 

alternatives, it must still comply with the project schedule 

developed as part of the coordination plan.  
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Alternative Analysis

FHWA must use a range of alternatives for all Federal 

environmental reviews and permit process required for a 

project with the exception that modifications to the 

alternatives is required for either of the following reasons:

• To address significant new information or circumstances, and the 

FHWA and participating agencies agree that the alternatives must 

be modified to address new information or circumstances; or  

• For the FHWA or a participating agency to fulfill the responsibilities 

of the agency under NEPA in a timely manner.     
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Coordination and Scheduling

• Adds a requirement for the coordination plan be completed 
no later than 90 days after the publication of an NOI to 
prepare an EIS or the initiation of an environmental 
assessment. 

• Now requires the coordination plan to include a schedule 
for the completion of the environmental review process for 
the project. 

• The schedule must be developed in consultation and 
concurred upon by each participating agency and the 
State DOT.
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Improving Transparency in 

Environmental Review Process
• Establishes a searchable Internet website to make publically available 

the status and progress for EIS and EA documents (23 U.S.C. 
139(o)(1)).

• This requirement has been implemented and the Federal 
Infrastructure Permitting Dashboard is available at: 
https://www.permits.performance.gov/. 

• 23 U.S.C. 139(o)(2) requires Federal agencies participating in the 
environmental review or permitting process for a project to provide to 
the Secretary information regarding the status and progress of the 
approval of the project for publication on the Dashboard.  

• It also directs the Secretary to encourage State and local agencies to 
provide the status and progress of their approvals for publication on 
the Dashboard. 
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Improving Transparency in 

Environmental Review 
• 23 U.S.C. 139(o)(1) directs the Secretary to make publically 

available the names of participating agencies not participating 

in the development of a project purpose and need and range of 

alternatives under subsection (f).

• This information will be made available on the Federal Permitting 

Dashboard if the participating agency sends written notice to the 

Federal lead agency that it does not wish to participate in the 

development of a project’s purpose and need or range of alternatives. 

• States with delegated NEPA authority under 23 U.S.C. 327 are 

required to comply with 23 U.S.139(o) by supplying project 

development and compliance status for all applicable projects 

to the Secretary. They should do this by entering the 

information directly into the Federal Permitting Dashboard.  
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Thank You
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