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FHWA rule on “Timing of Administration Activities”

23 C.F.R. sec. 771.113

NEPA clearance (CE classification, FONSI or ROD), and 

compliance with Part 450 rules governing statewide 

planning and programming, are listed as separate 

activities.

Each must be separately completed prior to “final design 

activities, property acquisition, purchase of construction 

materials or rolling stock, or project construction.”
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FHWA’s 2008 and 2011 guidance

January 28, 2008

“Transportation Planning Requirements and Their 

Relationship to NEPA Approvals” (3 pages)

February 9, 2011

“Supplement to January 28, 2008 ‘Transportation 

Planning Requirements and Their Relationship to NEPA 

Approvals’” (14 pages)

Essentially, guidance instructs that planning consistency should 

be confirmed prior to NEPA clearance, as demonstrated by 

inclusion of project in MTP, TIP/STIP and Long Range Statewide 

Transportation Plan.
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FHWA recognition of develop authority

July 2, 2015

TxDOT requests in writing that FHWA recognize TxDOT’s

“develop authority” for NEPA clearance purposes.

October 21, 2015

FHWA issues letter:

“Based upon our review of the information provided, we 

believe the use of DA to support project development 

activities and fiscal constraint of MPO Plans and TIPs to be 

in compliance with the requirements of 23 CFR 450 and 

therefore acceptable.”
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ENV’s 2016 guidance

January 15, 2016

Carlos Swonke memo to ENV and district environmental 

staff interpreting and applying FHWA guidance, including 

recognition of develop authority

2 requirements for FHWA projects:

• Inclusion in MPO’s 20-year plan

• Inclusion in STIP (listed in appendix to TIP for 

informational purposes ok) or project has develop 

authority

(Memo does not apply to making conformity 

determinations for projects in non-attainment areas)
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Grouped projects

For STIP consistency, ENV relies on grouped project categories:

• Preliminary Engineering

• Right of Way Acquisition

• Preventative Maintenance and Rehabilitation

• Bridge Replacement and Rehabilitation

• Railroad Grade Separations

• Safety

• Landscaping

• Intelligent Transportation Systems Deployment

• Bicycle and Pedestrian

• Safety Rest Areas and Truck Weigh Stations

• Transit Improvements

Projects meeting definitions of these 11 categories are considered 
“grouped” for purposes of confirming planning consistency as part of 
the environmental review process.  
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Confirming develop authority

ENV uses two methods to confirm that a project has develop 
authority:

• Project is listed in the UTP

• Project is listed in Project Tracker as having one of the 
following funding codes under the “Programmed Funding” 
tab:

– Any numbered funding category (i.e. Category 1 
through Category 12)

– 11PA (District Develop Authority)

– 6DA (Bridge Develop Authority)

– 8DA (Safety Develop Authority)

– SWPA (Statewide Develop Authority)
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Closing thoughts

ENV is not the OPR for planning consistency.  

ENV makes a good faith effort to check planning consistency prior 

to environmentally clearing a project, in order to comply with 

FHWA guidance, and to avoid having to re-do an environmental 

review.

Before first contacting ENV for assistance with the environmental 

review of a project, project sponsors (i.e., districts) should make 

sure that the project meets requirements of ENV’s January 2016 

guidance, or that there are efforts underway to bring the project 

into compliance with the planning requirements in the short term.
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